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MUTUAL CONFIDENTIALITY AGREEMENT

This Mutual Confidentiality Agreement (“Agreement”) is effective as of February 10, 2017 (“Effective Date”), between Kite

Pharma, Inc., a Delaware corporation having a place of business at 2225 Colorado Avenue, Santa Monica, CA 90404 (“Kite”) and

Gilead Sciences, Inc., a Delaware corporation having a place of business at 333 Lakeside Drive, Foster City, CA 94404

(“Company”). Kite and Company may be referred to herein individually as a “Party” and collectively as the “Parties.”

The Parties desire to exchange Confidential Information (as defined below) for the Purpose (as defined below) and desire that their

respective Confidential Information be maintained in accordance with this Agreement. Therefore, the Parties agree as follows:

 

1. Definitions.
 

 

1.1 “Affiliate” means, with respect to a Party, any person, corporation or other entity that directly or indirectly controls, is

controlled by, or is under common control with such Party. For purposes of this definition, “control” means possession of

the power to direct the management of such entity or person, whether through ownership of more than fifty percent (50%)

of voting securities, by contract or otherwise.
 

 

1.2 “Confidential Information” means any and all information and/or data disclosed to the Receiving Party (as defined below)

by the Disclosing Party (as defined below) under this Agreement, and may include, without limitation, know-how, data,

designs, plans, specifications, protocols, documents, trade secrets, ideas, concepts, products, processes, prototypes,

formulas, works-in-progress, systems, technologies, manufacturing or marketing techniques, business or financial

information; provided, however, that Confidential Information shall not include, and neither party shall disclose to the other

party, any non-publicly disclosed chemical structures of its compounds or sequence information, including amino acid and

nucleic acid sequences, of its proteins, molecules or other proprietary substances, unless such disclosure is requested in

advance in writing by the Receiving Party and thereafter later agreed to in writing by both parties, in which case such

disclosed chemical structures and/or sequence information (as specifically indicated in any such subsequent writing) shall

be deemed Confidential Information of the Disclosing Party under this Agreement.
 

 
1.3 “Disclosing Party” means the Party or its Representatives divulging Confidential Information to the Receiving Party (as

defined below).
 

 
1.4 “Purpose” means to discuss, evaluate, negotiate and possibly enter into a business transaction involving Kite (and/or any of

its Affiliates) and the Company (and/or any of its Affiliates).
 

 1.5 “Receiving Party” means the Party or its Representatives receiving Confidential Information from the Disclosing Party.
 

 

1.6 “Representatives” means, with respect to a Party, such Party’s Affiliates and its (and its Affiliates’) respective officers

(including directors), trustees, employees, agents, professional advisors, non-employee staff and consultants, including legal

and financial advisors.
 

2. Duties.
 

 

2.1 Restrictions on Use and Disclosure. Each Receiving Party agrees that it shall hold the Disclosing Party’s Confidential

Information in secrecy and confidence and shall not disclose any of the Disclosing Party’s Confidential Information to a

third party, other than the Receiving Party’s Representatives as permitted by Section 2.2 below, nor use it for any purpose

other than the Purpose, without the express
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written consent of the Disclosing Party. Each Receiving Party agrees to use at least the same degree of care to prevent any

unauthorized access, disclosure or publication of the Confidential Information of the Disclosing Party as the Receiving

Party uses to protect its own valuable Confidential Information but in no event less than a commercially reasonable degree

of care.
 

 

2.2 Disclosures to Representatives. The Receiving Party shall only disclose such Confidential Information to those

Representatives who have a need to know such Confidential Information for the Purpose. All Representatives to whom the

Confidential Information is disclosed shall be subject to legally binding nondisclosure and nonuse restrictions that are at

least as restrictive as the terms of this Agreement. Each Party, as a Receiving Party hereto, shall be responsible for the acts

and omissions of its respective Representatives under this Agreement as if such acts and omissions were performed (or not

performed) by the Receiving Party. If an act or omission of a Representative of a Receiving Party would, if committed by

the Receiving Party, constitute a breach of this Agreement, such act or omission shall constitute a breach of this Agreement

by such Receiving Party.
 

 

2.3 Form of Information. Confidential Information may be disclosed orally, visually, or in a tangible or electronic written form.

Confidential Information may be disclosed directly or indirectly, by Disclosing Party or the Disclosing Party’s

Representatives to the Receiving Party or the Receiving Party’s Representatives.
 

 

2.4 Attorney-Client Privilege. Nothing in this Agreement obligates either Party to reveal material subject to the attorney-client

privilege, work product doctrine or any other applicable privilege. However, to the extent that any Confidential Information

may include material subject to the attorney-client privilege, work product doctrine or any other applicable privilege

concerning pending or threatened legal proceedings or governmental investigations, the Parties understand and agree that

they have a commonality of interest with respect to such matters and it is their desire, intention and mutual understanding

that the sharing, whether inadvertent or intentional, of such material is not intended to, and shall not, waive or diminish in

any way the confidentiality of such material or its continued protection under the attorney-client privilege, work product

doctrine or other applicable privilege. All Confidential Information provided by either Party that is entitled to protection

under the attorney-client privilege, work product doctrine or other applicable privilege shall remain entitled to such

protection under these privileges, this Agreement, and under the joint defense doctrine.
 

 

2.5 Other Information. Neither Company nor Kite shall, without the other party’s consent, disclose to any other person (except

for Representatives as permitted by Section 2.1 and 2.2 above) either the existence of this Agreement, the fact that

investigations, discussions or negotiations are or may be taking place concerning a possible transaction or any facts related

thereto (“Other Information”).
 

3. Exceptions and Other Matters.
 

 
3.1 Exceptions. Notwithstanding anything to the contrary in this Agreement, Confidential Information does not include any

information that:
 

 
(a) is known by the Receiving Party prior to the time of its receipt, such prior knowledge being documented by written

evidence predating the date that such information was disclosed hereunder;
 

 
(b) is at the time of disclosure or thereafter becomes published or otherwise part of the public domain without breach of

this Agreement by the Receiving Party;
 

 
(c) is disclosed to the Receiving Party by a third party who is not under an obligation to maintain the confidentiality of the

information; or
 

 
(d) is independently developed by the Receiving Party without any use of or reference to Confidential Information of the

Disclosing Party, such independent development being documented by contemporaneous written evidence.
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3.2 Partial Disclosures; Combinations. Specific aspects or details of Confidential Information shall not be deemed to be within

the public domain or in the possession of a Receiving Party merely because the Confidential Information is embraced by

more general information in the public domain or in the possession of such party. Further, any combination of individual

elements of Confidential Information shall be considered Confidential Information and shall not be considered in the public

domain or in the possession of a Receiving Party merely because one or more individual elements of such combination are

in the public domain or in the possession of such Party; rather such combination shall only be considered in the public

domain or in the possession of a Receiving Party if the combination of each of the individual elements of the combination is

in the public domain or in the possession of the Receiving Party.
 

 

3.3 Disclosure Required by Court Order or Government. Notwithstanding anything in this Agreement to the contrary, Receiving

Party may disclose Confidential Information of the Disclosing Party and Other Information to the extent disclosure is

required by applicable law, rule, regulation, governmental or court order, pursuant to subpoena or other governmental

authority, provided that the Receiving Party shall promptly inform the Disclosing Party in writing of such disclosure

requirement so that the Disclosing Party may seek a protective order or other appropriate remedy. The Receiving Party shall

reasonably cooperate with Disclosing Party in connection with the Disclosing Party’s efforts to obtain any such order or

other remedy. In the event that no such protective order or other remedy is obtained, then the Receiving Party may furnish

only that portion of the Confidential Information which the Receiving Party is advised by counsel (including its internal

legal counsel) that it is legally required to disclose.
 

 

3.4 No Representation or Warranty By Discloser. The Disclosing Party makes no express or implied representation or warranty

as to the accuracy, completeness or utility of its Confidential Information. THE RECEIVING PARTY ACKNOWLEDGES

THAT THE CONFIDENTIAL INFORMATION OF THE DISCLOSING PARTY IS PROVIDED “AS IS,” WITHOUT

ANY WARRANTY, EXPRESS OR IMPLIED.
 

 
3.5 No License Implied. This Agreement shall not be construed to grant to Receiving Party any license or other rights with

respect to the Confidential Information.
 

 

3.6 Ownership; Return/Destruction. All Confidential Information and all materials containing Confidential Information that are

delivered to the Receiving Party by the Disclosing Party or the Disclosing Party’s Representatives under this Agreement are

and remain the sole and exclusive property of the Disclosing Party. Upon written request of the Disclosing Party, the

Receiving Party shall, at its own cost and expense, promptly destroy or return to the Disclosing Party all such materials (if

returned, in the medium provided by Disclosing Party) and destroy all copies of the foregoing or any portion thereof;

provided, however, that Receiving Party may retain one copy of the foregoing materials in a secure location for

record-keeping purposes. Neither the Receiving Party nor any of its Representatives shall be required to delete or destroy

any electronic back-up tapes or other electronic back-up files that have been created solely by their automatic or routine

archiving and back-up procedures, to the extent created and retained in a manner consistent with its or their standard

archiving and back-up procedures.
 

4. Term and Termination.
 

 
4.1 Term. The term of this Agreement during which Confidential Information may be disclosed by one Party to the other Party

shall begin on the Effective Date and end five (5) years after the Effective Date, unless extended by mutual agreement.
 

 
4.2 Survival. The Receiving Party’s obligations with respect to Confidential Information under Section 2 shall survive

termination or expiration of this Agreement, and shall expire seven (7) years from the Effective Date.
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5. Miscellaneous.
 

 
5.1 No Future Obligations. Nothing in this Agreement shall be deemed to create any obligation on the part of either Party to

continue discussions or to enter into a further agreement. Either party may terminate discussions or negotiations at any time
 

 

5.2 Assignment. Neither this Agreement nor the obligations hereunder may be assigned or otherwise transferred by a Party

without written consent of the other Party, except in connection with the sale of all or substantially all of a Party’s assets,

equity or business or a merger, reorganization or consolidation involving at least fifty percent (50%) or more of the voting

equity securities of the Party. This Agreement shall be binding upon the parties, their successors and their permitted assigns.
 

 
5.3 Applicable Law. This Agreement shall be governed by and construed in accordance with the laws of the State of California

without reference to its rules of conflicts of laws.
 

 

5.4 Transfer Restrictions Under Export Control Laws. Each Party agrees that it and its Representatives shall comply with any

applicable export control laws, rules and regulations relating to the export of technical information, materials or products in

connection with any disclosure of Confidential Information under this Agreement.
 

 

5.5 Notices. Each notice required or permitted hereunder shall be in writing and sufficient if delivered personally, sent by a

nationally-recognized overnight courier or sent by registered or certified mail, postage prepaid, return receipt requested, to

the Parties at the addresses indicated in the introductory paragraph of this Agreement, to the attention of the signatories

below, with a copy, in the case of Company, to the General Counsel. Either Party may change its address by giving the

other Party written notice, delivered in accordance with this Section 5.5.
 

 

5.6 Waivers and Amendments; Preservation of Remedies. This Agreement may be amended, or the terms and conditions may

be waived, only by a written agreement signed by both Parties. No delay on the part of any Party in exercising any right

hereunder shall operate as a waiver, nor shall any partial exercise of any right hereunder preclude any other exercise thereof.

The rights and remedies herein are cumulative and are not exclusive of any rights or remedies which any Party may

otherwise have at law or in equity.
 

 

5.7 Injunctive Relief. The Parties acknowledge that a breach of this Agreement may result in irreparable harm and damages to a

Party in an amount difficult to ascertain and which cannot be adequately compensated by a monetary award. Accordingly,

in addition to any of the relief to which any Party may be entitled under this Agreement, at law or in equity, such Party shall

be entitled to seek temporary and permanent injunctive relief from any breach or threatened breach without the requirement

of the Party bringing such action to post any bond or other security with the court in connection therewith.
 

 

5.8 Entire Agreement; Severability. This Agreement constitutes the entire understanding of the Parties with respect to the

subject matter hereof and any express or implied agreements, either oral or written, are superseded by the terms of this

Agreement. If any one or more provisions of this Agreement is held invalid, illegal or unenforceable in any respect by a

court having competent jurisdiction, the validity, legality and enforceability of this Agreement and the remaining provisions

contained herein shall not in any way be affected or impaired thereby.
 

 

5.9 Counterparts. This Agreement may be executed in counterparts, each of which shall be an original as against either Party

whose signature appears thereon, but all of which taken together shall constitute but one and the same instrument. An

executed facsimile or electronic scanned copy of this Agreement shall have the same force and effect as an original.

 

4 of 5



Confidential

 

KITE PHARMA, INC.   GILEAD SCIENCES, INC.

By:  /s/ Veer Bhavnagri   By: /s/ Elizabeth P. Bhatt

Name:  Veer Bhavnagri   Name: Elizabeth Bhatt

Title:  VP Corporate Counsel   Title: 

Vice President, Corporate

Development

Date:  February 10, 2017   Date: February 15, 2017
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